STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

CALI FORNI A SCHOOL EMPLOYEES )
ASSCOCI ATI ON and its ANDERSON
UNI ON HI GH SCHOOL CHAPTER 382, ) Case -No. S-CE-939
)
Charging Party, ) PERB Deci sion No. 584
)
V. ) August 29, 1986
)
ANDERSON UNI ON HI GH SCHOOL DI STRI CT, )
Rocnon Adant ;
I\\;Q'JUIIU\—III. .

Appearances: Burton E. Gay for California School Enployees
Associ ation and its Anderson Union H gh School Chapter 382;
WlliamL. COdell for Anderson Union H gh School District.
Bef ore Morgenstern, Porter and Craib, Menbers.
DECI SI ON

CRAI B, Menber: This case is before the Public Enploynent
Rel ati ons Board on appeal by the charging party of the Board
agent's dism ssal, attached hereto, of its charge alleging that
t he Anderson Union H gh School District violated section
3543.5(a) and (b) of the Educational Enploynent Rel ations Act
(Act) (Gov. Code section 3540 et seq.).

Wil e the charge contained nine separate allegations, the
charging party appeals the dismssal of only f our (those
| abeled a, c, f, and i in the attached letter of dism ssal).

We have reviewed the dism ssal of these four allegations

and, finding it free fromprejudicial error, adopt it as the



Deci sion of the Board itself, in that the allegations fail to
state prima facie violations of the Act.
ORDER
The unfair practice charge in Case No. S CE-939 is
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Morgenstern and Porter joined in this Decision.



STATE Of CALIFORNIA

PUBLIC EMPLOYMENT RELATIONS BOARD
HEADQUARTERS OFFICE

1031 18TH STREET

SACRAMENTO, CALIFORNIA 95814

(916) 3223088

GEORGE DEUKMEJIAN. Governor,

February 28. 1986

M. Brian Caldeira. Field Drector

Cal i fornia School Enpl oyees Associ ation
5301 Madi son Ave.. Ste. 102
Sacranent o, CA 95841

He: CSEA #382 v. Anderson _Union H gh_School D strict
Case No. S CE-939. Refusal to Issue Conplaint

Dear M. Cal deira:

You have filed a charge against the Anderson Uni on H gh School
District (Dstrict) alleging that the Respondent has engaged in
"interference with CSEA's officers ... " and has threatened
and inposed reprisals against them The charge sets forth sone
ni ne separate instances of conduct involving three CSEA
officers: Lorraine Long, the Chapter President. Judy Thissell.

Chapter Vice-President, and Eugene Vasquez. a nenber of CSEA s
bargai ning team?!

In a letter dated February 20. 1986, a copy of which is
attached hereto as Exhibit No. 1. | advised you that, as
presented, the charge did not present a prinma facie case of an
EERA viol ation and that unless you wi thdrew or amended the
charge, | would dismss it. | have not received an anendnent
or awthdrawal, and for the reasons set forth in ny letter of
February 20. 1986. | amtherefore dismssing the charge.

Pursuant to Public Enpl oynment Rel ations Board regul ati on
section 32635 (California Admnistrative Code, title 8.

part I11), you may appeal the refusal to issue a conplaint
(dismssal) to the Board itself.

M. Vasquez is erroneously named as "M. Jose" in this
char ge.
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R ght to Appea

You may obtain a review of this dismssal of the charge by
filing an appeal to the Board itself within twenty (20)

cal endar days after service of this dismssal (section
32635(a)). To be tinely filed, the original and five (5)
copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) on March 20.
1986. or sent by telegraph or certified United States nai

post mar ked not |ater than March 20. 1986 (section 32135). The
Board's address is:

Public Enploynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely appeal of the refusal to issue a
conplaint, any other party nmay file with the Board an origina
and five (5) copies of a statenent in opposition within twenty
(20) calendar days follow ng the date of service of the appeal
(section 32635(b)).

Servi ce

Al'l docunents authorized to be filed herein nust al so be
"served" upon all parties to the proceeding, and a "proof of
servi ce" nust acconpany each copy of a docunent served upon a
party or filed with the Board itself (see section 32140 for the
required contents and a sanple form . The docunent will be
consi dered properly "served" when personally delivered or
deposited in the first-class nail postage paid and properly
addr essed. :

Ext ensi on of Tine

A request for an extension of tine in which to file a docunent
with the Board itself nmust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) calendar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shall
be acconpani ed by proof of service of the request upon each
party (section 32132).
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Fi nal Date

If no appeal is filed within the specified time limts, the
dismssal will becone final when the time limts have expired,,

Very truly yours.

JEFFREY SLQOAN
Acting CGeneral GCounse

By ”
Jorge Leon
Saff, Attorney

4040d



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

HEADQUARTERS OFFICE
1031 18TH STREET

SACRAMENTO. CALIFORNIA 95814
(916) 322-3088

February 20, 1986

M. Brian Caldeira, Field Drector

Cal i fornia School Enpl oyees Associ ation
5301 Madi son Ave., Ste. 102
Sacranento, CA 95841

Re: CSEA #382 v. Anderson Union H gh School District
Case No. S CE-939

Dear M. Cal deira:

You have filed a char ?e agai nst the Anderson Uni on H gh School
District (Dstrict) alleging that the Respondent has engaged in
"interference with CSEA's officers ... " and has threatened
and inposed reprisals against them The charge sets forth sone
ni ne separate instances of conduct involving three CSEA

of ficers: Lorraine Long, the Chapter President, Judy Thissell,
Chapter Vi ce-President, and Eugene Vasquez, a menber of CSEA's
bargai ning team? -

Set forth bel ow, follow ng each verbatimallegation, is the
information revealed in the investigation of this matter.

a) On or about March 18, 1985, during a school board
nmeeti ng CSEA Chapter President Lorrai ne Long was
intimdated, harassed and humliated by the
Superi ntendent and Board regarding CSEA s initial
contract proposal. The Board and Superi nt endent
referred [sic] that Ms. Long had failed to add i nput
[sic] fromunit menbers in the proposal and in general
coerced Ms. Long as a direct result of her submssion
of the bargai ni ng proposal .

Ms. Long is in her second year as President of the |ocal
chapter of CSEA. At a school board neeting the evening of
March 18, two Board nenbers commented after she had presented
CSEA s proposal for a 20 percent salary increase. M. Hanblin,
according to Charging Party, stated, "V¢ don't want any nore
M ckey Mouse ﬁr oposals.” M. Peterson asked whet her CSEA had
conferred with its nmenbership before naking the proposal, and
suggested that Ms. Long "G back and get a worthwhile

IMr M. Vasquez is erroneously naned as "M . Jose" inthis
char ge.

EXH BIT 1



M. Brian Caldeira. Field D rector
February 20. 1986
Page 2

proposal ." Charging Party has not provided information
regardi ng what Superintendent Lietaker may have said on this
occasi on.

b) Since that time. Ms. Long has been required to report
her whereabouts at all times. She is the only unit
menber required to do so. CObviously, this is clear
interference as a direct result cf her status and
actions as a union officer.

Sonmetinme in April or May 1985, according to Ms. Long, she heard
Verda Snyder. then the principal's secretary, and formerly
Superi ntendent Lietaker's secretary, ask "Wy is she comng in
| ate?" concerning Ms. Long's late arrival at school one day
when returning fromjury duty. According to Ms. Long, her
supervi sor has not, at any tinme, actually conmmunicated to her
that she is required to report her whereabouts.

c) Judy Thissell, Chapter Vice-president and a bargaining
unit nmenmber, is a bus driver. Ms. Thissell is not
permtted to use the Bus Drivers Lounge. She is the
only bus driver required to punp her own gas and her
supervi sor has told other nale enployees not to be
seen alone with her.

Furthermore. Ms. Thissell was singled out at a bus
drivers orientation neeting when the supervisor |ooked
at her and said, "Sonme people wear tight jeans and | ow
cut blouses.” Al of those actions occurred after

Ms. Thissell becane Chapter Vice-president and a
menber of the negotiating comrttee.

M. Gregory Filek, Transportation Supervisor, is Ms. Thissell's
supervi sor. The Respondent submitted a decl arati on under
penalty of perjury signed by M. Filek in which he indicates
that he was not aware that Ms. Thissell was an officer or a
negoti ati ng team nmenber for CSEA until Septenber 26, 1986. when
he was so informed by the superintendent. This was two weeks
after the filing of the instant charge.

d) Sonetinme after March 18. 1985. President Lorraine Long
received a verbal threat from Superintendent
J. D. Lietaker. This threat was based upon President
Long having represented an enployee who filed a
grievance. A threat such as this comng as a direct
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result of representing an enployee in a grievance is
out right [sic] interference.

In March 1983 a cafeteria enployee was laid off. Ms. Long
represented her in a grievance which followed the layoff. On
approximately April 25. 1983, according to Ms. Long, she was
seated at a |ounge drinking hot chocolate with another District
enpl oyee, when Mr. Lietaker came over to themand said to Long,
"Well, I'mgoing to teach Lorraine Long a |lesson. You need to
be taught a lesson.” No other information has been provided by
Charging Party regarding this incident.

e) As further harassnment and coercion of Ms. Long,
Superi ntendent Lietaker continually tries to speak
with her, one on one, about union business when

Ms. Long has nade it clear that she will speak to him
on uni on business only if another union person is
present. Superintendent Lietaker threatened

President Long as a direct result of her exercising
her rights as a union officer.

Bet ween Decenber 1984 and February 1985, Ms. Long represented
Mary Martin, a District nedia technician, in a salary dispute
with the district. Sonetinme during that period of tine.

Ms. Long and anot her CSEA representative. Ms. Pat Parker
attenpted to speak to M. Lietaker about the matter.

M. Lietaker stated that he would speak with Long, but that he
did not want Parker in on the meeting. According to Long, this
is the only occasion when M. Lietaker has insisted on a

one- on-one conversation.

f) On or about August 29, 1985, President Long requested
the presence of CSEA Field Representative Joan G ace
at an enpl oyee orientation neeting at which the
Superintendent and other supervisors were going to
di scuss various itens including contract policy issues .
affecting the working conditions of unit nenbers.

Ms. Long also had a reasonabl e expectati on based upon
past history that Superintendent Lietaker would again
single her out for harassnment and threats.

When Superintendent Lietaker observed that Field
Representative Grace was to attend the neeting, he
threatened to have her physically renoved from the
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school site. He also refused to allow her attendance
at the enpl oyee orientation neeting. Such action
constitutes Interference and coercions as a direct

result of the exercise of rights guaranteed under the
act .

On August 29. 1985, Joan G ace, a CSEA staff nenber, was asked
by Ms. Long to attend an enpl oyee orientati on neeting. :
According to Charging Party the request was based on Ms. Long's
fear that M. Lietaker was going to "yell at her again." Ms.
Long does not recall whether CSEA Staff have ever before been
permtted to attend enpl oyee orientati on neetings. Wen M.

Li etaker sawMs. Grace, he went over to her and asked her to

| eave. According to Ms. Long, the enpl oyees did not observe
any exchange between Lietaker and Gace. M. Long herself did

not know of the refusal to permt Gace to attend until after
t he neeti ng.

s)] President Long consistently gets notes sent to her
during her work tine to immediately go to the
Superintendent's office on a CSEA matter. This has a
very unnerving affect [sic] on President Long and
M. Lietaker knows it. This action constitutes
har assment on coercion [sic]. .

According to Ms. Long, her supervisor, M. Charles Bonani sent
her notes in Septenber and Cctober of 1984, when she had first
becone president of the CSEA | ocal chapter. No other

i nformation has been provided regarding this allegation.

h) Superi ntendent Lietaker has taken all of those actions
subsequent to Ms. Long;'s refusal to agree to not
utilize the services of CSEA staff. Such correl ation
to her use of union staff over the objections of the
Superi ntendent and his canpai gns of intimdation,
hum liation and harassnment has a chilling effect on
the future exercise of rights by President Long. In
fact, Ms. Long is considering not running for CSEA
office next year only because she does not want to be
harassed by Superintendent Lietaker.

The facts presented by Charging Party regarding allegations
"a" - "g" cunulatively relate to this allegation. No separate
i nformation has been provided bearing on this allegation.
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i) On or about August 26, 1985, M. Jose, a nenber of
CSEA' s negotiating committee was ordered to a neeting
in the District Superintendent's office. He was
ordered to produce verification of one sick |eave
day. Never before has the District taken such an
action agai nst an enployee. This action constitutes
interference and taking reprisals against M. Jose as
a result of his being a nmenber of the bargaining
commttee.

"M. Jose" is actually Eugene Vasquez. a 12-year enpl oyee of
the District, according to Charging Party. M. Vasquez was one
of five CSEA Bargaining Coonmttee nenbers. Their |ast mneeting
with the District prior to this incident occurred on June 26,
1985. No other information concerning the incident, has been
provided by the Charging Party. However, the District has
Indicated that M. Vasquez failed to report his absence on
August 9 in advance, as required by section 11.3.6 of the
parties' contract.? Because of his failure to do so. the
District requested verification.

Anal ysi s

To establish a prima facie case of a reprisal, the charging
party nust denonstrate that (1) the enpl oyee participated in
protected conduct; (2) the enpl oyer had know edge of such
~participation; (3) the enployer took action adverse to the
enpl oyee's interests; (4) there exists some "nexus" show ng

’The parties' collective bargaining agreenment provides as
follows, in pertinent part:

11.3.5 The District may require a doctor's
verification follow ng any absence due to
ilIness or injury as a condition of
paynment of sick |eave. The enpl oyee shall
provi de such verification upon the request
of the District follow ng any absence
exceedi ng ten (10) work days.

11.3.6 Except in the event of an energency,
enpl oyees shall notify their imedi ate
supervi sor or designate as far in advance
as possible of taking any sick |eave.
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that the enployer would not have so acted "but for" the
protected conduct. The final elenent can be shown by. anong
ot her things, sone evidence of disparate treatnent; departure
by the enployer from established procedures and standards;
cursory investigation of alleged m sconduct prior to the

i mposition of discipline; or inconsistent or contradictory
justifications. Novato Unified School District (1982) PERB
Deci sion No. 210; North Sacramento Unified School District
(1982) PERB Deci si on No. 264.

To establish a prima facie case of jnterference, the charging
Party nust denonstrate that the enployer has engaged in conduct
which tends to or does result in some harmto enpl oyee rights.
Where harm to enployee rights is slight and the enployer offers
justification based on operational necessity, the conpeting
interests are balanced. Carlsbad Union School District (1979)
PERB Deci si on No. 89.

The above requirenments are applied to each allegation stated in
the charge below in the sane order in which the facts were set
forth above. Charging Party does not specify which incident is
to be considered as reprisal and which is to be considered
interference. Where appropriate, both theories are applied to
each incident. '

a). Comments made at March 18. 1985 school board neeting

This allegation-does not appear to be a reprisal. Analyzed as
an interference, the comments made by Hanblin and Peterson do
not appear to constitute conduct which would tend to harm

enpl oyee rights. Ms. Long stated her proposal on salaries to
the board, and the comments from the board would not seemto
have any effect on her exercise of rights. The coments may
nore appropriately be characterized as a typical union-managenent .
exchange in the context of discussion of bargaining proposals.
As such, they carry no elenent of threat or coercion. Ri o Hondo
Community College District (1982) PERB Decision No. 272. For
this reason, allegation "a" does not present a prina facie case
of an EERA vi ol ati on.

b) Requirenent that Ms. Long report her whereabouts

This allegation is not supported by the information provided by
Ms. Long. Charging Party has not denonstrated that she is
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being required by the District to report her whereabouts. For
this reason, allegation "b" does not present a prima facie case
of an EERA vi ol ati on.

C). M. Filek's comments_concerning Ms. Thissell

The investigation revealed that M. Filek did not know that
Ms. Thissell was an officer in CSEA or a nmenber of its
negotiating teamuntil after the charge was filed. Because of
this, the charges that (1) she is not permtted to use the
drivers lounge. (2) that she is the only driver required to
punp her own gas, (3) Filek's comments on (presunmably) her
tight jeans and |ow cut blouses do not constitute a prima facie
case of a reprisal. There is no evidence of enployer know edge
of protected activity or of a nexus. As to the allegation that
Filek told other nale enployees not to be seen alone with her,
Charging Party has not explained when this statenent occurred,
who heard it: or the context of the Statenment. Furthernore,
The fact that these events occurred after Ms. Thissell becane
an officer in CSEA is not determ native. The PERB has held
t hat evidence of timng alone is insufficient to establish a
prima facie case of reprisal. Mreland El enentary Schoo
District (1982) PERB Decision NO. Z22Z7.  FOT (hese reasons,

fon "c" does not state a prim facie case of an EERA
violation either as a reprisal or interference.

d) Lietaker's threat to lLong

This event occurred in April 1983 —nore than two years prior
to the filing of the charge. EERA section 3541.5(a) prohibits
the issuance of a conplaint based on an incident which precedes
the filing of the charge by nore than six nonths. For that
reason, allegation "d' does not constitute a prim facie case
of an EERA vi ol ati on. :

e) Lietaker's insistence on nmeeting alone with Long

The Charging Party has presented information only about a
single instance when M. Lietaker indicated to Ms. Long that he
woul d meet only with her, to the exclusion of Pat Parker. This
single instance does not constitute "continual" conduct as
Charging Party alleges. Furthernore, the single instance
occurred, according to Ms. Long, sonetine between Decenber 1984
and February 1985. The instant charge was filed on
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Septenber 16. 1985. Conduct occurring prior to March 16. 1985
Is time-barred. Saddleback Unified _School D strict (1985) PERB
Deci sion No. 558. For these reasons, allegation "e" does not
constitute a prinma facie case of an EERA viol ation.

f). Exclusion of CSEA staff nenber Joan_Gace from neeting

EERA section 3543.5(b) prohibits enpl oyer conduct which denies
enpl oyee organi zations rights guaranteed to them Charging
Party has not explained Ms. Grace's right to participate in or
to attend the August neeting. Typically, enployee orientation
meetings are an opportunity for managenent to address the
staff, and are not generally opportunities for the enpl oyees
exclusive representative to engage in discourse wth nanagenent .,
Char%ing Party has not denonstrated that the enpl oyer's conduct
in this instance has deﬁrived it of an opportunity to later

di scuss any issues which it desired to ralse with nmanagenent.
Nor does it denonstrate any other right of the CSEA upon which
the exclusion fromthe neeting infringes. For these reasons,
allegation "f" does not constitute a prima facie case of an
EERA vi ol ati on.

q) Lietaker's harassnment of Long by sending notes

The only instance of conduct which seens to support this

all egation occurred in Septenber and Cctober 1984 —nore than
six months before the filing of the instant charge. For this
reason, allegation "g" does not constitute a prina facie case
of an EERA viol ati on.

h) Lietaker's insistence that Long not use CSEA staff
servi ces; harassnent

Each i nstance of harassnent, intimdation, threats, etc.
alleged by Charging Party has been anal yzed separately herein.
Those instances do not support a general allegation that

Li et aker has engaged in conduct intended to di scourage Long
fromeither participating in CSEA activities, or using CSEA
staff services.

i) Interference/reprisal of Eugene Vasquez

Charging Party has failed to denonstrate a nexus between
M . Vasquez' participation on the negotiating conmttee and the
requi renent that he verify the one-day sick |eave. According
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to the District. M. Vasquez failed to call his supervisor the
norning of his absence as required in section 11.3.6 of the
contract. Section 11.3.5 authorizes the District to require
verification of illness. In light of M. Vasquez's failure to
abi de by the notification procedures, the District's action
does not appear to be disparate conduct. For .these reasons,
all egation "i" does not constitute a prima facie case of an
EERA vi ol ati on.

For the reasons expl ained herein, charge nunber S CE-939.. as
presently witten, does not state a prima facie case. |If you
feel that there are any factual inaccuracies in this letter or
any additional facts which would correct the deficiencies
expl ai ned above, please anend the charge accordingly. The
anmended charge should be prepared on a standard PERB unfair
practice charge formclearly |abeled First Amended Charge,
contain all the facts and allegations you wish to nmake, and be
si gned under penalty of perjury by the charging party. The
anended charge nust be served on the respondent and the

original proof of service nust be filed wwth PERB. |If | do not
receive an anended charge or withdrawal fromyou before
February 27. 1986, | shall dism ss your charge. |If you have

any questions on how to proceed, please call nme at (916)
323- 8015.

Sincerely yours.

Jorge Leon
Staff Attorney

3971d



